EMPLOYEE REPORTING REQUIREMENTS

Employees who receive $20 or more per caendar month in tips must report their tip income to their
employer. The report is required to be in writing and be submitted to the employer by the 10th day of the
folowing month. If the 10th day of the month is a Saturday, Sunday or lega holiday, the report may be
submitted no later thanthe next day which is not a Saturday, Sunday or lega holiday. Anemployer, however,
canrequire employeesto report ther tipsmore oftenthanmonthly. But as long as a written report is submitted
by the tenth of the month by each employee whose monthly tips exceeded $20, the law's requirements have
been met.

The report can be IRS Form 4070, an dternate form furnished by the employer or any other written
datement provided that the following information is included:

» Name, address and socia security number of employee;

» Name and address of the employer;

 Cdendar month or other period covered by the report; and

» Total amount of tips received by employee during reporting period.

The report should be signed and dated by the employee.

If the employment relationship ends inamonthinwhichthe employee has received at least $20 in tips,
the employee mugt report tip income prior to the day on which the last wage payment is made but no later than
the 10" of the following month.

Althoughit isnot required, employees should keep adaily record of some kind as evidence of their tip
income. IRS Form 4070-A can be used for this. Both Forms 4070 and 4070-A are included in IRS

Publication 1244.



EMPLOYER REPORTING REQUIREMENTS

An employer isrequired to include tips on Form 941, Employer's Quarterly Tax Return. Regardless
of whether or not income taxes or FICA taxes have been withheld, tips reported by employees must be
included. Tipsare considered paid when reported, thereforetips (totaling $20 or more) received in March and
reported to the employer in April would be included on the second quarter Form 941. Form 940, Employer's
Annua Federal Unemployment Tax Return, must dso include reported tips.

For bookkeeping purposes, the total tips received for the month or pay period are added to the

employee’ s gross pay before caculating tax withholdings and then, subtracted from net pay.



ADDITIONAL REQUIREMENTS FOR
LARGE FOOD AND/OR BEVERAGE ESTABLISHMENTS

Food and/or beverage establishments that meet the criteriafor being "large" are subject to additiona
reporting to the IRS concerning recel pts from food and beverage operations and their employees tip income.
Egtablishments where tipping is not customary, such as fast food restaurants, and establishments that add a
sarvice charge of at least 10 percent to 95 percent of salesare not subject to the additiond |RS reporting, even
if they are conddered "large.” Large food and beverage operations have employed more than ten people on
atypica business day during the preceding cdendar year. An employer is considered to have more than ten
employees on a typica business day if the average number of hours worked by al employees in food and
beverage operations ismorethan80. In computing the average, the employer sdects the two months from the
preceding year withthe highest and lowest grossrecel pts (a monthinwhich the establishment was not open for
business cannot be considered a month with the lowest gross receipts). Also, when computing the hours
worked by dl employees, any hoursworked by anindividud who owns at least hdf of the stock of the business
must be excluded. If abusiness wasinoperationfor lessone calendar monthinthe preceding yeer, it will have
met the more than ten employees criterion if during two consecutive months in the current year, the average
number of hours worked per business day by al employees was more than 80.

Subject establishments have to comply withspecid tip dlocation rulesif their tipped employees report
alowlevd of tip income. Specificdly, if employees of a subject establishment report tips that totd lessthan8
percent of total salesduring an dlocation period, additiond tip income must be alocated to tipped employees.
Indefinition, total sdlesdo not indude carryout sales, state or locd taxes, or sdes on which there was aservice
charge of 10 percent or more, and an alocation period can be a payrall period, the caendar year or any other
ressonable unit of measurement, such as amonth.

The employer cdculates 8 percent of sdlesand comparesthat figureto the total tips reported during the

sametime period. If thetip amount islessthan the 8 percent of sales, then the difference must be dlocated as



tip income to those employeeswho recaive tipsdirectly fromcustomers. None should be alocated, however,
to any employee whose reported tips are more than or equal to hisor her prorated share of 8 percent of saes.
Tipsmay be dlocated according to any formulaagreed to by both the employer and employees. The agreement
must be in writing and have the consent of at least two-thirds of each category of tipped employees (such as
waiters and waitresses, bartenders, etc...) employed at the time and must be revocable if in writing and
approved by two-thirds of the employees in the affected categories. If agreement on aformulafor alocation
cannot be reached, the IRS will provide one.

Anemployer subject to the reporting requirements under the tip alocationrulesmus submit IRS Form
8027, Employer's Annud Informationreturnof Tip Income and Allocated Tips. Thisformmust befiled by the
end of February following the year being reported. A separate report for each food and beverage operation
must indude the following information:

* The employer's name, address and employer identification number.

The establishment's name, address and establishment number.

Tota gross receipts from food and beverage sales (as was defined earlier).

Tota amount of charge receipts on which customers showed tips.

Tota amount of tips reported by employees.

Total amount of service charges of less than 10 percent collected from customers and paid to
employees as wages.

» Name and socia security number of each employee to whom tips were alocated and the amount
allocated to each one.

An employer must report alocated tip income on Form W-2 separate from wages and reported tips.
The employer does not, however, withhold taxesontheseamounts. Allocated tips are not reportable on Form

941, asthey are not subject to FICA or federa income tax withholding.



TIPSAND THE MINIMUM WAGE

A tipped employee is defined as an employee who "customarily and regularly” receives more than $30
per monthintips. It should be noted that a tip is an arbitrary amount voluntarily given by a customer for
sarvices. A sarvice charge, such as an automatic 15% that is added to the bill of alarge party, isnot atip and
cannot enter into the caculation of thetip credit. Waiters, bartenders and bushoys typicaly meet the criteria
for tipped employees. Failure to receive $30 in tips one month for reasons such as sickness, vacation or
seasond fluctuations does not cause tipped employees to lose their status.

If an employee is a “tipped employee,” the employer may credit any tips received by the worker to
cover up to $3.02 of that worker’s hourly wage.  Under a provision of the Smal Business Protection Act,
employersare required to pay tipped employeesaminmumof $5.15 an hour, effective Sept. 1, 1997, of which
up to $3.02 may be paid in tips. In order to be digible for the tip credit, an employer must notify employees
of the statutory tip credit provison and permit employeesto keep al their tips. An employer who retains his
or her employees tipsis disdlowed the tip credit and isresponsble for paying the ful minmum wage. The
following is an example of how thetip credit is applied.

Brian, awaiter, is paid $2.75 an hour in cash wages, plustips. During one week, he works 40 hours
and earns $200 in tips, or an average of $5.00 per hour in tip income. From Brian'stips, the employer may
apply amaximum of $3.02 an hour toward meeting the minimum wage. Brian's hourly rate ($2.75 + $3.02 =
$5.77) meets the FLSA minimum.

However, the following week, because of street repairsinfront of the restaurant, Brianearns only $75
in tipsfor 40 hours, or anaverage of $1.88 an hour. That, combined with his hourly wage of $2.75, comesto
only $4.63 an hour. The employer must pay Brian an additional 52 cents an hour, or $20.80 for the week, to
sy the minimum wage obligation.

Two important issues employers needto beaware of regarding the tip credit are that they are prohibited

from udng a different tip credit during overtime hours than they use during straight-time hours, and that the

amount of tip credit may not exceed the amount of tips actualy received by the employee.



